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There has been much discussion of the legal issues raised by the pandemic when contractual
obligations can no longer be met. This memorandum notes some of those issues.
Waiver
Contracts are voluntary arrangements. Likewise, enforcement of a contract is a voluntary act. One
may decide not to insist on strict compliance. This can raise questions as to whether rights have
been waived, and, if so, to what extent. Contract rights can be waived “fully or only partially,”
depending on the circumstances.1
A decision to forbear from the enforcement of a contract right can be a valuable concession that
serves as the basis of a new agreement, but ideally the new agreement will be drafted with care.
Otherwise the decision can easily turn into a dispute. For waiver of contract rights is an issue of
intent,2 and questions of intent are often difficult prove. “[T]he intent to waive is usually a question
of fact,”3 therefore any failure to make one’s intention explicit and unambiguous can lead to the
worst sort of dispute: a protracted one.
Contract provisions designed to avoid disputes over potential waivers and modifications of the
contract may fail to serve their purpose. For example, many written contracts contain a provision
stating that modifications of the contract are ineffective unless the modifications are made in
writing. New York has a statute requiring such provisions be respected.4 But New York’s highest
court has held that two circumstances can make this statute’s protection against oral modifications
inapplicable. The first is when “the oral agreement to modify has in fact been acted upon to
completion”; the second is when “there is partial performance” that is “unequivocally referable to
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the oral modification.”5 Furthermore, even if neither of those two exceptions to the statute apply,
a party may still be barred from enforcing the original, written contract if a court finds that
enforcing the unmodified contract would be unfair: “Once a party to a written agreement has
induced another’s significant and substantial reliance upon an oral modification, the first party
may be estopped from invoking the statute to bar proof of that oral modification.”6
Although events are unfolding quickly, parties to commercial contracts are urged to take the time
to make their intentions in modifying their written contracts as clear as possible.
The Defense of Impossibility
Under New York common law, sometimes a party is relieved from its contractual obligations
because performance has become impossible. “Generally, however, the excuse of impossibility of
performance is limited to the destruction of the means of performance by an act of God, Vis major,
or by law.”7 “[T]he impossibility must be produced by an unanticipated event that could not have
been foreseen or guarded against in the contract.”8 In the specific case of contracts for the sale of
goods, New York’s Uniform Commercial Code codifies this rule. The statute refers to
circumstances where “performance as agreed has been made impracticable by the occurrence of a
contingency the non-occurrence of which was a basic assumption on which the contract was made
or by compliance in good faith with any applicable foreign or domestic governmental regulation
or order whether or not it later proves to be invalid.”9
More often than not, impossibility defenses fail. For example, financial hardship, taken alone, is
generally not enough.10 But a government directive interfering with the contract can support an
impossibility defense. The impossibility defense can succeed even if the government directive is
informal. For example, in a case decided by a federal appeals court applying New York law, a U.S.
business had a contract with a Swedish business relating to the supply of radio parts to Iran and
other countries. The U.S. business then made an agreement with the U.S. government that it would
cease supplying the parts to Iran. When the Swedish business sued it for breaching their contract,
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the court held that the U.S. business’s “compli[ance] in good faith with the government’s informal
requirements” established an impossibility defense.11
Today, emergency orders and related government directives are issuing at a rapid pace. In New
York City, restaurants, “entertainment venues,” and “commercial gyms” have been directed to
cease their principal operations.12 Throughout New York State, most businesses have been directed
to ensure that at least 50% of their workforce operates remotely.13 More recently, the governor of
New York State has tweeted that this figure will be increased to 75%14 and that indoor portions of
retail shopping malls throughout New York and other nearby states will be ordered to close.15
These government directives may support an impossibility defense to certain contract claims.
New York’s common law of contracts and the Uniform Commercial Code provide the applicable
rules absent any agreement to the contrary. Many contracts seek to expand the law by a force
majeure clause. These clauses must, however, be read carefully. “Ordinarily, only if the force
majeure clause specifically includes the event that actually prevents a party’s performance will
that party be excused.”16
Insurance Policies
An insurance policy is a contract. Many businesses will naturally look to recover under their
policies for losses caused by recent events. This can easily lead to disputes over the interpretation
of the policy.
For example, some policies cover losses of income that are caused by “physical damage” to the
insured’s property. In such instances, the question naturally arises whether the presence of a virus
on the property – or the potential for contamination – constitutes “physical damage.” For example,
in a 2005 case, it was held that a trial was necessary to determine whether an e-coli contamination
on the insured’s property constituted “physical damage” within the meaning of the policy.17 The
applicability of various exclusions written into particular contracts must also be closely examined.
No doubt, the meaning of many insurance policies will be litigated in the time to come.
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Businesses must review their insurance policies closely – including any notice provisions. Timely
notice to the insurer, in appropriate form, should be one of the first concerns.
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